Undue prejudice

DEFENSE 
"As a matter of practical observation to many judges who have presided over trials
of this nature, it is plainly recognized that, notwithstanding the salutary rule that an accused
is presumed to be innocent until his guilt has been established beyond a reasonable doubt,
nevertheless, to the mind of the average citizen or juror, the mere fact that a person has been
accused of the commission of such an offense seems to constitute sufficient evidence to
warrant a verdict of 'guilty'; and that- instead of its being necessmy for the prosecution to
prove his guilt beyond a reasonable doubt - in order to secure an acquittal of the charge, it
becomes incumbent upon the accused to completely establish his innocence, and to
accomplish that result not only by a preponderance of the evidence but beyond a reasonable
doubt." (People v. Adams (1939) 14 Cal.2d 154, 167, oven·uled on other grounds in People
v. Burton (1961) 55 Ca1.2d 328, 352.)
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Undue prejudice — As for the third factor disfavoring propensity evidence, the possible undue prejudice arising from the admission of defendant's other offenses, again we believe section 352 provides a safeguard that strongly supports the constitutionality of section 1108 By reason of section 1108, trial courts may no longer deem "propensity" evidence unduly  prejudicial per se, but must engage in a careful weighing process under section 352 Rather than admit or exclude every sex offense a defendant commits, trial judges must consider such factors as its nature, relevance, and possible remoteness, the degree of certainty of its commission and the likelihood of confusing, misleading, or distracting the jurors from their main inquiry, its similarity to the charged offense, its likely prejudicial impact on the jurors, the burden on the defendant in defending against the uncharged offense, and the availability of less prejudicial alternatives to its outright admission, such as admitting some but not all of the defendant's other sex offenses, or excluding irrelevant though inflammatory details surrounding the offense. (See, e.g., People v. Balcom (1994) 7 Cal.4th 414, 427 (maj. opn. by George, J.); id. at p. 431 (conc. opn. by Arabian, J.) ( Balcom); Fitch, supra, 55 Cal.App.4th at p. 183; cf. People v. Karis, supra, 46 Cal.3d at p. 638 [defining "prejudice" under section 352]; People v. Poplar (1999) 70 Cal.App.4th 1129, 1138 [discretion to admit evidence of other acts of domestic violence under sections 352 and 1109]; Guardia, supra, 135 F.3d at pp. 1330-1331 [applying federal rule 403]; Enjady, supra, 134 F.3d at p. 1433 [same].)

In Balcom, we explained that the probative value of "other crimes" evidence is increased by the relative similarity between the charged and uncharged offenses, the close proximity in time of the offenses, and the independent sources of evidence (the victims) in each offense. ( Balcom, supra, 7 Cal.4th at p. 427.) We also observed that the prejudicial impact of the evidence is reduced if the uncharged offenses resulted in actual convictions and a prison term, ensuring that the jury would not be tempted to convict the defendant simply to punish him for the other offenses, and that the jury's attention would not be diverted by having to make a separate determination whether defendant committed the other offenses. ( Ibid.)

In summary, we think the trial court's discretion to exclude propensity evidence under section 352 saves section 1108 from defendant's due process challenge. As stated in Fitch, "[S]ection 1108 has a safeguard against the use of uncharged sex offenses in cases where the admission of such evidence could result in a fundamentally unfair trial. Such evidence is still subject to exclusion under . . . section 352 (. . . § 1108, subd. (a).) By subjecting evidence of uncharged sexual misconduct to the weighing process of section 352, the Legislature has ensured that such evidence cannot be used in cases where its probative value is substantially outweighed by the possibility that it will consume an undue amount of time or create a substantial danger of undue prejudice, confusion of issues, or misleading the jury. (. . . § 352) This determination is entrusted to the sound discretion of the trial judge who  is in the best position to evaluate the evidence. [Citation.] With this check upon the admission of evidence of uncharged sex offenses in prosecutions for sex crimes, we find that . . . section 1108 does not violate the due process clause." ( Fitch, supra, 55 Cal.App.4th at p. 183, italics added.)

Fitch is directly on point. There, the defendant was charged with rape, and the trial court relied on section 1108 to permit the prosecution to introduce evidence of his prior rape conviction. On appeal, the court affirmed the conviction after upholding section 1108 against the defendant's constitutional due process and equal protection challenges. The Fitch court explained that we must presume the section is valid, that the defendant bears the burden of showing that section 1108 offends some deeply rooted fundamental principle, and that the due process clause does not permit courts to engage in a "fine-tuning" of state evidentiary rules. ( Fitch, supra, 55 Cal.App.4th at p. 179.)

The Fitch court observed that our Legislature had determined the need for section 1108 was "`critical' given the serious and secretive nature of sex crimes and the often resulting credibility contest at trial. [Citation.]" ( Fitch, supra, 55 Cal.App.4th at p. 182.) As noted, Fitch concluded that the courts' duty to exclude unduly prejudicial evidence under section 352 saved the constitutionality of the provision. ( Fitch, supra, 55 Cal.App.4th at p. 183; accord, Harris, supra, 60 Cal.App.4th at pp. 730, 737; see Spencer v. Texas, supra, 385 U.S. at pp. 560-561 [noting various exceptions to propensity rule and stressing importance of trial court's discretion to give limiting instructions and exclude unduly prejudicial propensity evidence]; Soto, supra, 64 Cal.App.4th at pp. 984-986.)

Fitch likewise rejected the defendant's equal protection challenge, concluding that the Legislature reasonably could create an exception to the propensity rule for sex offenses, because of their serious nature, and because they are usually committed secretly and result in trials that are largely credibility contests. ( Fitch, supra, 55 Cal.App.4th at p. 184.) As Fitch stated, "The Legislature is free to address a problem one step at a time or even to apply the remedy to one area and neglect others. [Citation.]" ( Id. at pp. 184-185; see also U.S. v. Mound (8th Cir. 1998) 149 F.3d 799, 801 ( Mound) [rejecting equal protection challenge to federal rule 413]; Castillo, supra, 140 F.3d at p. 883 [same as to rule 414]; Enjady, supra, 134 F.3d at pp. 1433-1434 [rule 413].)

Contrary to defendant's assumption, section 352 affords defendants a realistic safeguard in cases falling under section 1108 For example, in Harris, supra, 60 Cal.App.4th 727, the appellate court reversed a conviction  under that section, concluding the trial court abused its discretion under section 352 in admitting an altered version of the defendant's past violent sex offense. In its discussion, the Harris court carefully examined, and applied to the facts before it, the factors included in the trial court's discretionary decision to admit propensity evidence under sections 352 and 1108. (See Harris, supra, 60 Cal.App.4th at pp. 737-741.)

In Soto, supra, 64 Cal.App.4th 966, on the other hand, the court upheld the trial court's discretionary decision to allow admission of the defendant's prior sex offense. The court concluded the prior offense was not comparable to the "brutal, inflammatory conduct found prejudicial" in Harris, supra, 60 Cal.App.4th 727, was similar in character to the charged offense, was not unduly remote, and was "extremely probative of appellant's sexual misconduct when left alone with young female relatives." ( Soto, supra, 64 Cal.App.4th at p. 991.)

Fitch, Soto, and Harris support the constitutionality of section 1108, and defendant has cited to us no contrary California decisions. He calls our attention to a Missouri decision invalidating a similar statute on the basis that it violated the Missouri Constitution's "right to be tried only on the offense charged." ( State v. Burns (Mo. 1998) 978 S.W.2d 759, 760.) Significantly, the Missouri statute did not confer discretion to exclude unduly prejudicial evidence. (See id. at p. 761.)

Defendant argues that the mere possibility that unduly prejudicial evidence might be excluded under section 352 should not insulate section 1108 from due process challenge. In defendant's view, section 1108 creates an improper presumption favoring admissibility of other sex offenses to prove disposition (see, e.g., 2 Assem. J., supra, at p. 3278, reprinted at 29B pt. 3 West's Ann. Evid. Code, supra, foll. § 1108, p. 41; Soto, supra, 64 Cal.App.4th at p. 984), thereby weakening the presumption of his innocence, reducing the prosecution's burden of proving its case beyond a reasonable doubt, and enhancing the likelihood the jury will convict him solely because of his disposition to commit sex offenses. (See People v. Garceau, supra, 6 Cal.4th at p. 186.) We disagree with defendant's analysis.

Under section 1108, courts will retain broad discretion to exclude disposition evidence if its prejudicial effect, including the impact that learning about defendant's other sex offenses makes on the jury, outweighs its probative value. (See, e.g., Harris, supra, 60 Cal.App.4th at pp. 740-741 [reversing conviction]; Fitch, supra, 55 Cal.App.4th at p. 183.) We have no reason to assume, as defendant suggests, that "the prejudicial effect of a sex prior will rarely if ever outweigh its probative value to show disposition."  Nor does section 1108 improperly alter or reduce the prosecutor's proof burden. As stated in Fitch, "While the admission of evidence of the uncharged sex offense may have added to the evidence the jury could consider as to defendant's guilt, it did not lessen the prosecution's burden to prove his guilt beyond a reasonable doubt." ( Fitch, supra, 55 Cal.App.4th at pp. 182-183; accord, Enjady, supra, 134 F.3d at pp. 1432-1433 [rejecting similar due process challenge to federal rule 413].)

As previously noted, evidence of a defendant's other sex offenses constitutes relevant circumstantial evidence that he committed the charged sex offenses. A properly instructed jury will, as here, be given the usual instructions regarding the presumption of defendant's innocence and the prosecutor's proof burden. Additionally (as discussed post, at pp. 22-23), at the defendant's request, the jury may be told that evidence of his other sexual offenses is not sufficient by itself to prove his commission of the charged offense, that the weight and significance of the evidence, if any, is for the jury to decide, and that unless otherwise instructed, the jury may not consider this evidence for any other purpose. (See CALJIC No. 2.50.01 (1999 rev.) (6th ed. pocket pt.).) This instruction will help assure that the defendant will not be convicted of the charged offense merely because the evidence of his other offenses indicates he is a "bad person" with a criminal disposition. (See Fitch, supra, 55 Cal.App.4th at p. 184.)

As indicated, the federal courts have likewise rejected due process challenges to new federal rules 413 and 414. Federal rule 413, in pertinent part, provides that "In a criminal case in which the defendant is accused of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant." (Federal rule 413(a).) In similar fashion, federal rule 414 provides for admission, in a child molestation case, of evidence that the defendant committed other offenses of child molestation. Neither rule expressly incorporates federal rule 403, the federal equivalent of section 352, requiring a weighing or balancing of relevance with possible undue prejudice.

Following the adoption of federal rules 413 and 414, many commentators feared that application of the new rules would result in the admission of unduly prejudicial evidence, in convictions based on the defendant's past, rather than present, offenses, and in inefficient mini-trials. (See Jud. Conf. of U.S., Report of the Judicial Conference on the Admission of Character Evidence in Certain Sexual Misconduct Cases (1995) 159 F.R.D. 51, 52-53; 23 Wright Graham, Federal Practice Procedure, supra, § 5412, pp. 292-312; Natali Stigall, " Are You Going to Arraign His Whole Life?": How  Sexual Propensity Evidence Violates the Due Process Clause (1996) 28 Loyola U.Chi. L.J. 1; Liebman, Proposed Evidence Rules 413 to 415 — Some Problems and Recommendations (1995) 20 U. Dayton L.Rev. 753, 754-761; but see Karp, Evidence of Propensity and Probability in Sex Offense Cases and Other Cases (1994) 70 Chi.-Kent L.Rev. 15, 19-35 [supporting adoption of the new federal rules].)

Those federal courts that have considered the issue, however, have upheld these rules against constitutional attack. (See Mound, supra, 149 F.3d at pp. 800-801 [federal rule 413]; Castillo, supra, 140 F.3d at pp. 882-883 [federal rule 414]; Guardia, supra, 135 F.3d at pp. 1330-1331 [federal rule 413]; Enjady, supra, 134 F.3d at pp. 1431-1433 [same]; cf. U.S. v. LeCompte (8th Cir. 1997) 131 F.3d 767, 770 [federal rule 414]; Soto, supra, 64 Cal.App.4th at pp. 986-990; Melilli, supra, 1998 B.Y.U. L.Rev. at pp. 1611-1618.)

The federal cases agree that in deciding whether to admit evidence under federal rule 413, the court must weigh or balance relevance against possible undue prejudice under federal rule 403, the federal equivalent of section 352 They hold, in short, that the possible exclusion of unduly prejudicial evidence saves federal rules 413 and 414 from attack on due process grounds. (See, e.g., Mound, supra, 149 F.3d at pp. 800-801; Castillo, supra, 140 F.3d at pp. 882-883; Guardia, supra, 135 F.3d at pp. 1330-1331; Enjady, supra, 134 F.3d at pp. 1432-1433.) As previously noted, California's section 1108 expressly incorporates a similar weighing process required by section 352

Defendant cites no federal cases that question either section 1108 or federal rules 413 and 414. Instead, he relies heavily on McKinney, supra, 993 F.2d 1378, a 1993 Ninth Circuit case that preceded the adoption of those provisions. McKinney involved the admissibility of "other acts" evidence in a murder case involving a victim whose throat was cut with a knife. Instead of disclosing the defendant's similar crimes, the evidence simply revealed that he possessed a knife collection and had ready access to various kinds of knives. ( Id. at pp. 1381-1382.) McKinney observed that the rule against using bad character evidence to show the defendant's propensity to commit crimes is "historically grounded," persisting from at least 1684 to the present, and is established in the statutes or common law precedents of every state. ( Id. at p. 1381.)

The McKinney court affirmed the trial court's issuance of a writ of habeas corpus to the defendant, concluding that the jury was likely to have convicted him solely because of his prior involvement with knives, in violation of community standards of fair play. ( McKinney, supra, 993 F.2d at pp. 1384-1386.) Because the case did not concern the validity of section 1108 or  federal rules 413 or 414, nor even involve the admission of evidence of the defendant's other crimes, it is inapposite. (See also Melilli, supra, 1998 B.Y.U. L.Rev. at pp. 1612-1614 [criticizing McKinney].)

We conclude, consistent with prior state and federal case law, that section 1108 survives defendant's due process challenge.
